IN THE FEDERAL DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVAIIIA
SUSAN STARTZELL, NAI\CY MAJO&
JAMES CRUSE, GERALD FENNELL,
RANDALL BECKMAN, LINDA
BECKMAI\, MICHAEL MARCAVAGE,
MARK DIENER, DENNIS GREEN,
ARLENE ELSIIINNAWY, and LAUREN
MURCH, a minor, by and through her
parent and next friend, BEVERLY
MURCH,

)
)
)
)
)
)
)
)

Civil Action No.

Plaintiffs"
V.

CITY OF PHILADELPIIIA.

PENNSYLVANIA, LYI\TNEABRAHAM, )
in her official capacity as District
Attomey for the City and County of
Philadelphia,WILLIAM V. FISHER,
JAMES TIAI\IO, and KAREN,
SIMMONS
Defendants.

)
)
)
)
)
)
)

VERIFIED COMPLAINT FOR CTVIL RIGHTS VIOLATIONS, TEMPORARY
RESTRAINING ORDE& PRELIMINARY AND PERMANENT INJUNCTION,
DECLARATORY JUDGMENT, AND DAMAGES

I. PRELIMINARY STATEMENT
1.

This is a civil rights actionbroughtpursuantto 42 U.S. C. $ 1933that challenges

the constitutionalityof the actionsof Philadelphiapoliceandotherofficialsthatresultedin the
arrest,detention,andincarcerationof Plaintiffs. Criminalcharges,includingthreefelony
charges,were leveledagainstPlaintiffsbecausethey refusedto abandontheir peacefulChristian
evangelismdespitebeingsurrounded
by an aggressive
anddisruptivegroupat a public
celebrationof homosexualitycalledOutfest. [n otherwords,Philadelphiapoliceretaliated

againstPlaintiffsbecausethey refusedto surrendertheir First Amendmentrightsto free speech,
freeassembly,freeassociation,
andfreeexerciseof religion. The criminalchargesarepresently
pendingin the MunicipalCourt for the City of Philadelphia,Pennsylvania.
2.

Plaintiffsseektemporary,preliminary,andpermanentinjunctiverelief against

furtherprosecutionof the pendingcriminalcharges,aswell asa declarationthatthe actionsof
policeviolatedtheir constitutionalrights. They alsoseeknominal,actual,andpunitivedamages
againstDefendantsfor the flagrant,willful, andknowingviolation of Plaintiffs' First, Fourth,
andFourteenthAmendmentrights,aswell asthe costsof this litigation,includingreasonable
attorneys'fees.
II. JURISDICTION
3.

This Courthasjurisdictionoverthis actionpursuantto 28 U.S.C.$$ 1331,which

confersoriginaljurisdictionon federaldistrictcourtsin all civil actionsarisingunderthe laws
andConstitutionof the United States.The Courthasjurisdictionovertherequestfor declaratory
reliefpursuantto23U.S.C.
$$2201and2202.TheCourthassupplementaljurisdictionoverthe
statelaw claimspursuantto 28 U.S.C.$ 1367.
III. VENUE
4.

Venueis properin the United StatesDistrict Court for the EastemDistrict of

Pennsylvania,
pursuantto 28 U.S.C.$ 1391(b),because
the claimsarosein thedistrict.
IV. IDENTIFICATION OF PLAINTIFFS
5.

Plaintiff SusanStartzellis a citizenof the United Statesanda residentof

Philadelphia,Pennsylvania.
6.

Plaintiff NancyMajor is a citizenof theUnited Statesanda residentof

Phoenixville,Pennsylvania.

7.

Plaintiff JamesCruse is a citizen of the United Statesand a resident of Richmond,

Virginia.
8.

Plaintiff Gerald Fennell is a citizenof the United Statesand a resident of Denver.

Pennsylvania.
9.

Plaintiff Randall Beckman is a citizen of the United Statesand a resident of

Phoenixville, Pennsylvania.
10.

Plaintiff Linda Beckman is a citizen of the United Statesand a resident of

Phoenixville, Pennsylvania.
11.

Plaintiff Michael Marcavageis a citizen of the United Statesand a resident of

Lansdowne, Pennsylvania.
12.

Plaintiff Mark Diener is a citizen of the United States and aresident of Ephrata,

Pennsylvania.
13.

Plaintiff Dennis Greenis a citizen of the United Staiesand a residentof

Cumberland, Virginia.
14.

Plaintiff Arlene Elshinnawv is a citizen of the United Statesand a resident of

Collegeville,Pennsylvania.
15.

Plaintiff Lauren Murch, a minor. is a citizen of the United Statesand a resident of

Brookneal, Virginia.
16.

Plaintiff Beverly Murch is a citizen of the United Statesand a resident of

Brookneal, Virginia. She is the mother and legal guardian of Lauren Murch.
V. IDENTIFICATION
17.

OF DEFENDANTS

Defendant City of Philadelphia, Pennsylvania,is a municipal corporation

orgarized and existing under the laws and Constitution of the Commonwealth of Pennsylvania.

The City operatesand maintains the Philadelphia Police Department.
18.

Defendant Lynne Abraham, District Attorney for the City and County of

Philadelphia, is the chief law enforcementofficer for the said City and County. She is suedin her
official capacity.
19.

Defendant William V. Fisher is a captain for the Philadelphia Police Department.

Upon information and belief, he is a resident of Philadelphia,Pennsylvania. He is suedin his
personalcapacity.
20.

Defendant JamesTiano is Chief Inspector for the Community Affairs Bureau of

the Philadelphia Police Department. Upon information and belief, he is a residentof
Philadelphia, Pennsylvania. He is suedin his personalcapacity.
21.

Defendant Karen Simmons is a legal advisor to the Philadelphia Police

Department. Upon information and belief, she is a resident of Philadelphia, Pennsylvania. She is
sued in her personal capacity.
VI. STATEMENT OF FACTS
22.

Plaintiffs are Christians opposedto the practice of homosexuality on moral and

religious grounds. Plaintiffs believe, and their religion teaches,that homosexualconduct is a sin.
They further believe that it is their duty to God to warn others about the destructivenessof sin
through public proclamation of the gospel of JesusChrist.
General Description of Plaintiffs' Expressive Activities on the Public Ways
23.

Plaintiffs regularly locate themselveson the public ways to peaceablyexpress

their messagethat homosexual conduct is sinful, and to encouragepassersbyto be set free from
sin through faith in JesusChrist.

24.

As part of their ministry, Plaintiffs display signs and offer literature to passersby.

Plaintiffs do this in an effort to persuademen and women to abandonthe homosexuallifestyle
and place their faith in JesusChrist.
25.

In addition to distributing literature and displaylng signs, Plaintiffs engagein

other peaceful expressiveactivities on the public ways, including, but not limited to, "open air
preaching," talking individually to people about the Scriptures,praying, singing, playing music,
and worshipping their Lord and Savior JesusChrist.
Description of 6'Outfesto'
26.

On October 10,2004, Philly Pride Presents,Inc. ("Philly Pride"), a private

organization, held an event called "Outfest" on the public ways of Philadelphia. Outfest is an
annual event in which Philly Pride hosts a block party to celebrate'National Coming Out Day''a celebration of one's proclamation of his/her homosexuality.
27.

Outfest activities are spreadover approximately fifteen (15) city blocks. Outfest

is borderedby Walnut Streetto the north, Pine Streetto the south, I lft Streetto the east,and
Juniper Street to the west. Outfest materials characteize this areaas the "GAYborhood."
28.

Outfest is open to the generalpublic. Philly Pride receives$22,500 yearly from

the City of Philadelphia to conduct OutFest. There is no cost of admission to attend Outfest
activities, and personsmerely walking on the streetsare indistinguishable from Outfest
participants. All personsare free to move about the public areain which Outfest takes place.
29.

Prior to the October 10,2004 event date, Plaintiff Michael Marcavagerequested

an application from Philly Pride becausehe intended to requestthat Repent America, an
unincorporatedorganization,be given a display booth at Outfest. Mr. Marcavage's requesteven
for an application was denied.

30.

In the October 8,2004 edition of the Philadelphia Gay News, Attomey Charles

Yolz, senior adviser to Philly Pride Presents,Inc., was interviewed. Volz statedthat membersof
the Pink Angels would ca:ry large signs alongsideChristiansto block their accessto Outfest
participants. Specifically,Yolz reportedly stated,"We'll have a moving pink wall around them.
Hopefully, they will be so frustrated,they won't come again. Talking to a piece of styrofoam is
not the sameas talking to a crowd of people."
Homosexual Activists llinder Plaintiffs' Free Speech
31.

Plaintiffs, wishing to adhereto their Biblical mandateto spreadthe gospel of

JesusChrist, went to the public ways on which Outfest was hosted in order to proclaim the
Christian messageof salvation through JesusChrist.
32.

Immediately upon arrival at Outfest on the aftemoon of October 10,2004,

Plaintiffs were confronted by Philadelphiapolice officers and personscalling themselves"Pink
Angels." The Pink Angels are a self-describedsecurity force comprised of gay andlesbian
persons,transsexual
s, etc..
33.

Upon seeingPlaintiffs, and in full view of Philadelphia police officers, the Pink

Angels locked their arms together in order to createa human wall that blocked passageof the
public sidewalk.
34.

When Plaintiffs attemptedto passby the Pink Angels so as to enter the fifteen

(15) block areain which Outfest was being held, the Pink Angels tightened their gnp and refused
to move, thereby preventing Plaintiffs from entering.
35.

[n responseto the obstruction causedby the Pink Angels, Mr. Marcavageasked

police to order the Pink Angels to grant Plaintiffs accessto the public sidewalk.
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36.

Captain William V. Fisher respondedby informing Mr. Marcavagethat he was

going to instruct the Pink Angels to break the blockade, but warned Mr. Marcavageagainstany
"silliness."
37.

After the blockade was broken up, Mr. Marcavageasked Captain Fisher whether

there was a particular location from which Plaintiffs could expresstheir message. Captain Fisher
respondedthat, becauseOutfest was located on public streetsand sidewalks, Plaintiffs could go
wherever they wanted. Notwithstanding, Captain Fisher said that wherever Plaintiffs went,
police would follow.
38.

Plaintiffs then chosea location on the public way from which they would attempt

to convey their message. As soon as Plaintiffs began to raise their voices and display their signs,
the Pink Angels formed a tight circle around them, thus surrounding Plaintiffs and isolating them
from other Outfest attendees. The Pink Angels then beganblowing ear-piercingwhistles and
hollering in loud voices. They also held pink Styrofoam boards that stood approximately ten
(10) feet high. These actions preventedPlaintiffs' messagefrom reaching other Outfest
attendees.
39.

Mr. Marcavageurged Captain Fisher to take action againstthe highly

intimidating, boisterous,and interfering actions of the Pink Angels, but he refusedto do so.
40.

BecausePlaintiffs were unable to convey an effective messagedue to the actions

of the Pink Angels, they began to sing a Christian song.
4I.

ln responseto the singing, the Pink Angels began hollering and whistling louder

than before.
Police Respond to Heckler's veto by ordering Plaintiffs to Relocate

42.

The noise generatedby the Pink Angels prompted Henry David, the Outfest

emcee,to demand that police "move fPlaintiffs] out of my way''because they were "annoylng."
43.

Police respondedimmediately to Henry David's demandby telling Plaintiffs they

had to move.
44.

Captain Fisher told Plaintiffs that they had to move becausethe City's legal

counsel advised him that Plaintiffs could no longer stay at that location.
45.

As Captain Fisher began forcibly escortingPlaintiffs to anotherlocation, the Pink

Angels moved with them, still encircling them, and continuing to hoot, holler, whistle, and hold
their tall signs.
46.

As the Pink Angels continued to significantly impede Plaintiffs' passage,Mr.

Marcavage complained to Captain Fisher that the Pink Angels were illegally obstructing
Plaintiffs passage. Captain Fisher respondedby telling Mr. Marcavageto seekinjunctive relief
in the courts if he felt his rights were violated.
47.

As a result of police inaction, the Pink Angels continued to obstruct Plaintiffs'

passageand hinder their expressiveactivities.
48.

At a certain place along the street,Captain Fisher informed Plaintiffs that they

could preach at that location becausethey were far enoughaway from the Outfest staging area
where Henry David was located.
49.

Shortly after Plaintiffs began expressingtheir messageat the location approvedby

Captain Fisher, Philadelphia police legal advisor Karen Simmons informed Mr. Marcavagethat
Plaintiffs must lower their signs.

50.

When Mr. Marcavageaskedwhy, Attorney Simmons respondedthat Plaintiffs'

signs were hampering vendors from conducting their business. All the while, the Pink Angels
had Plaintiffs encircled, and were holding large signs.
51.

Mr. Marcavagethen pointed out to Attorney Simmons that it was the signs of the

Pink Angels that were obstructing the vendors. In response,Attorney Simmons statedthat the
Pink Angels would lower their signs if Plaintiffs lowered theirs first.
52.

At this point Chief InspectorJamesTiano, liaison betweenthe police department

and the Philadelphia homosexual community, made his presenceknown to Plaintiffs.
Chief Inspector Tiano Orders Plaintiffs to Relocate a Second Time
53.

Chief tnspector Tiano orderedPlaintiffs to relocateto Walnut Street,an areaon

outside of Outfest.
54.

Upon hearing this order, Mr. MarcavageapproachedChief Inspector Tiano and

askedhim to cite the law Plaintiffs were allegedly violating. Chief Inspector Tiano refused to
respond. Mr. Marcavagethen voiced his concernthat the order to relocate along the outer
perimeter of Outfest would prevent Plaintiffs from conveying their messageto their intended
audience.
55.

Chief Inspector Tiano did not respondto Mr. Marcavage's concerns.

56.

Mr. Marcavagemade plain his willingness to cooperatewith police short of being

driven out of the event.
57.

When, after repeatedrequests,Chief InspectorTiano refusedto inform Plaintiffs

of the law they were allegedly violating, Plaintiffs beganmoving away from the areathat
Captain Fisher initially had them stop to move to a better location.
Chief Inspector Tiano Orders Plaintiffs' Unlawful Arrest

58.

As Plaintiffs began moving away from Walnut Street,Chief lnspector Tiano

immediately stoppedthem and placed them under arrest.
59.

Captain Fisher and Attomey Simmons approvedand/or consentedto the arrestof

Plaintiffs.
60.

All Plaintiffs were then handcuffedby police, herded into a paddy wagon, and

taken down to a police station for booking. Plaintiffs were placed under arrestat approximately
1:30pm on the afternoonof October 10,2004.
61.

Ten of the eleven Plaintiffs were held in police custody for twenty-one (21) hours.

Plaintiff Linda Beckman was held in police custody for ten (10) days.
62.

Each plaintiff was chargedwith eight criminal counts,including three felonies

(criminal conspiracy, ethnic intimidation, and riot), and five misderneanors(obstructing a
highway, recklessly endangeringanotherperson, failure to disperse,disorderly conduct, and
possessionof an instrumentof crime).
63.

If convicted on all counts,Plaintiffs face a maximum of forty-seven (47) yearsin

64.

No personsother than Plaintiffs were cited or arrestedfor conduct arising out of

prison.

Plaintiffs' First Amendment activities at Outfest.
Police had No Probable Cause to Arrest Plaintiffs
65.

The incident as set forth herein was videotapedby an independentfilm crew from

San Francisco, California. The videotapemakes clear that, at all times, Plaintiffs were engaged
in peaceful demonstrationon the public ways of Philadelphia.
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66.

At no time on October 10,2004, did any Plaintiff engagein conduct that

reasonablycould be consideredcriminal conspiracy. At all times, Plaintiffs were engagedin the
peaceful exerciseof well-establishedFirst Amendment rights in traditional public fora.
67.

At no time on October 10,2004, did any Plaintiff engagein conduct that

reasonablycould be consideredethnic intimidation. At all times, Plaintiffs were engagedin the
peaceful exerciseof well-establishedFirst Amendment rights in traditional public fora.
68.

At no time on October 10,2004, did any Plaintiff engagein conduct that

reasonablycould be consideredriot. At all times, Plaintiffs were engagedin the peaceful
exerciseof well-establishedFirst Amendment rights in traditional public fora.
69.

At no time on October 10,2004, did any Plaintiff engagein conduct that

reasonablycould be consideredendangeringof anotherperson. At all times, Plaintiffs were
engagedin the peaceful exerciseof well-establishedFirst Amendment rights in traditional public
fora.
70.

At no time on October 10,2004, did any Plaintiff engagein conduct that

reasonablycould be considereddisorderly. At all times, Plaintiffs were engagedin the peaceful
exerciseof well-establishedFirst Amendment rights in traditional public fora.
7| .

At no time on October 10, 2004, did any Plaintiff fail to disperseupon the lawful

order of a peaceofficer. At all times, Plaintiffs were engagedin the peaceful exerciseof wellsettledFirst Amendment rights in traditional public fora.
72.

At no time on October 10,2004 did any Plaintiff possessan instrument of crime.

At all times, Plaintiffs were engagedin the peaceful exerciseof well-settled First Amendment
rights in traditional public fora.
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73.

The actions of Defendants,as allegedherein, were designedand intended to

suppressunpopular speechdirected toward homosexuals.
74.

The actions of Defendants,as allegedherein, were designedand intended to

intimidate Plaintiffs, and to discouragethern from presentand future expressionsof unpopular
speechdirected toward homosexuals.
75.

The actions of Defendants,as allegedherein, causedPlaintiffs to feel degraded,

humiliated, and embarrassed.
76.

As a result of Defendants' unlawful actions,Plaintiffs have suffered battery, false

altest, false imprisonment, humiliation, inconvenience,embarrassment,and loss of reputation in
the community.
Police Practice Demonstrates a Pattern of Suppressing Religious Speech
77.

Defendant City of Philadelphiahas, on other occasions,suppressedand/or

hindered the public proclamation of religious speech.
78.

On or about October 31,2002, Philadelphiapolice chargedPlaintiff Michael

Marcavagewith disorderly conduct for preaching on the public ways with a sound amplification
device. The chargeswere dismissedon appealon a findingthat Mr. Marcavage's expressive
activity was constitutionally protected.
79.

On or about March 21,2003, Mr. Marcavageand others were preaching and

distributing literature on South Streetwhen they were approachedby a Philadelphiapolice
officer who, under threat of arrest,orderedthem to ceaseusing sound amplification on the
ground that police received complaints from areabusinessowners. Not wanting to be arrested,
Mr. Marcavage and his associatesabandonedtheir expressiveactivities. No existing law
prohibited the use of sound amplification.
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80.

On or about May 29,2003, Mr. Marcavageand others went to preach on the

public ways outside of a sexually-orientedbusinessnamed "Condom Kingdom." Upon using a
sound amplification device, Mr. Marcavagewas approachedby a Philadelphiapolice officer,
who told him that use of sound amplification after 7:00 p.m. was prohibited. Meanwhile, a
secondPhiladelphia police officer approachedMr. Marcavge and orderedhim to leave on the
ground that other personswere offended by his message. Mr. Marcavagewas then arrestedfor
allegedly obstructing a highway. The chargeswere later dismissed.
81.

On or about August T5,2003, Mr. Marcavagewas preaching on the public ways

on South 13thStreetwhen he was approachedby a Philadelphiapolice officer, who told him to
either leave or face arest. When Mr. Marcavageaskedthis officer to cite the law he was
allegedly violating, the officer was unable to do so.
82.

On or about May l, 2004, Mr. Marcavagewas preaching with sound

amplification on the public ways of Locust Streetnear PlannedParenthoodwhen he was
approachedby a Philadelphia police officer who told him that use of a megaphonewas against
the law. When Mr. Marcavage askedthis officer to cite the law that prohibited sound
amplification, he was unable to do so. Thereafter,two other Philadelphiapolice officers arrived
and informed Mr. Marcavage that his use of sound amplification was "noise pollution."
83.

On or about May 4,2004, Mr. Marcavage andothers were preaching, displaying

signs, and distributing literature on the public ways at the corner of l2th and Locust streetsin
opposition to "Sunday Out," a block party celebratinghomosexuality. Shortly after they arrived,
they were approachedby Philadelphia police, who escortedMr. Marcavage and his associatesto
a location away from block party attendeesthat renderedMr. Marcavage's expressiveactivities
ineffective. Police informed Mr. Marcavagethat he was relocatedbecausehe was "not
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welcome"at the block party,despitethe public natureof the event. Chief InspectorTiano
supervisedthe actionsof policeon this occasion.
84.

On or aboutJune13, 2004,Mr. Marcavageandotherswentto preach,display

signs,anddistributeliteratureon thepublic waysin CenterCity duringa public festivalcalled
"Philly Prideday'04." The purposeof the festivalwasto celebrategay,lesbian,
andtransgender
lifestyles. As Mr. Marcavageandhis colleaguesattemptedto gain accessto thepublic ways
closestto the areain which festivalparticipantscelebrated,
theywere confrontedby Philadelphia
police,who told themthat theyhadto standacrossthe street.Capt.Fisherwho, alongwith Chief
InspectorTiano,supervisedthe actionsof policeon this occasion,told Mr. Marcavagethathe
would be arrestedfor disorderlyconductif he attemptedto accessthe public waysnearestthe
festivallocation. Mr. Marcavage'sexpressiveactivitieswererenderedineffectiveby thepolice
action.
85.

On October8,2004,Mr. Marcavage
filed a 42 U .5.C.$ 1983actionagainstthe

City of Philadelphiafor violatinghis constitutionalrightsasdescribedin ![!f 76-83,
Plaintiffs FaceIrreparable Injury Absent Immediate Injunctive Relief
86.

The actionsof Defendantsasallegedhereinhindered,deterred,andchilled

Plaintiffsin the exerciseof their First Amendmentrights,andtheir rightsto be free from
intimidationandharassment.
87.

A probablecausehearingis scheduledfor December 14,2004,on the criminal

chargeslodgedagainstPlaintiffs Startzell,Major, Cruse,Fennell,RandallBeckman,Linda
Beckman,Marcavage,Denier,Green,andElshinnawy.Plaintiffsconstitutionalrightswill be
irreparablyharmedunlessthis courtenjoinstheprobablecausehearing.
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88.

Moreover, Plaintiffs desireto continue to evangelize onthe public ways of

Philadelphia, but fear citation or arrest if they continue to do so absent preliminary and
permanentinjunctive relief.
VII. ALLEGATIONS
89.

OF LAW

All of the acts of Defendantswere conductedunder the color and pretenseof the

statutes,ordinances,policies, practices,customs,regulations,and/or usagesof City of
Philadelphia and/or the Commonwealth of Pennsylvania.
90.

Defendant JamesTiano, in his capacity as Chief Inspector or through delegation,

was a final policymaker for the City of Philadelphia for matters identified in this complaint.
91.

The unlawful actions of Defendants,as allegedherein, were taken or ratified by

final policy makers for the City of Philadelphia, and thus constitutepolicies, practices,customs,
and usagessufficient to impose municipal liability.
92.

It is the policy, practice, or custom of the City of Philadelphia to exclude Christian

evangelism from the public ways of the City.
93.

It is the policy, practice, or custom of the City of Philadelphia to suppresspeaceful

Christian evangelism.
94.

It is the policy, practice, or custom of the City of Philadelphiato suppresspeaceful

expressiveactivity that disfavors homosexuality.
95.

It is the policy, practice, or custom of the City of Philadelphia to favor pro-

homosexual speechand disfavor anti-homosexualspeech.
96.

The City of Philadelphia failed to adequatelytrain its police officers to protect the

First Amendment rights of its inhabitants. This lack of adequatetraining constituteddeliberate
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indifferenceto the constitutionalrightsof Plaintiffs,andis a policy, practice,or custom
sufficientto imposemunicipalliability.
97.

Thepublic waysin which Outfesttook placearetraditionalpublic fora for

purposesof speechandotherexpressiveactivitiesprotectedby the First andFourteenth
Amendmentsto the United StatesConstitution.
98.

Plaintiffs,asmembersof thebody politic, weresimilarly situatedto other

membersof the body politic that weregrantedaccessto thosepartsof thepublic waysfrom
which Plaintiffswereexcluded.
99.

Signdisplayandliteraturedistributionareexpressiveactivitiesprotectedby the

First andFourteenthAmendmentsto theunited Statesconstitution.
100.

Plaintiffsweresimilarly situatedto the Pink Angelsexceptfor the viewpoint

expressed.DefendantstreatedPlaintiffsdissimilarlybecauseof their unpopularviewpoint.
101.

Plaintiffsweredeniedaccessto traditionalpublic fora on thebasisof the

unpopularviewpointof their religiousspeech.
102.

Defendants'suppression
of Plaintiffs' peacefulreligiousspeechon thepublic

waysat Outfest,asallegedherein,wasan unconstitutional
hecklers'veto.
103.

Defendantsactions,asallegedherein,weremadein bad faith, andweredesigned

andintendedto retaliatefor andto deterPlaintiffsfrom expressing
viewpointsunfavorable
towardhomosexuality.
104.

The actionsof Defendants,
asallegedherein,constitutedunlawfulviewpoint

discrimination.Plaintiffs' viewpointwasa substantialfactorfor their arrests.
105. The actionsof Defendants,
asallegedherein,weremadewith actualmalice andlor
constitutedwillful misconduct.
I6

106.

The actions of Defendants,as allegedherein, were conductedin bad faith for the

pu{poseof retaliating for or deterring the exerciseof constitutionally protectedrights.
107.

At all times relevant herein, Plaintiffs' constitutional right to engagein peaceful

expressiveactivity in traditional public fora was clearly established.
108.

Plaintiffs have suffered, are suffering, and will continue to suffer irreparable

injury to their constitutional rights unless injunctive relief is granted.
109.

As a result of Defendants' actions,Plaintiffs have suffered injury to their

constitutional rights to be free from false arrestand unreasonableseizure.
110.

As a result of Defendants' conduct, Plaintiffs have suffered battery, false arrest,

false imprisonment, humiliation, inconvenience,embarrassment,and loss of reputation in the
community.

vrrr. FrRSTCAUSEOF ACTTON- 42U.S.C.$ 1983
(Retaliation for Exercise of First Amendment Rights)
111.

Paragraphs1-ll0oftheComplaintareincorporatedhereinbyreference,thesame

as though pleadedin fuIl.
lI2.

The unlawful actions of Defendants,as alleged herein, were made in bad faith

and in retaliation for Plaintiffs' peaceful exerciseof constitutional rights to free speech,free
assembly,free association,and free exerciseof religion.
113.

The unlawful actions of Defendants,as allegedherein, were made in bad faith and

in retaliation for Plaintiff Marcavage's petitioning of the govemment when he filed a 42 U.S.C. g
1983action againstthe City of Philadelphiaon October8,2004.
ll4.

As a direct and proximate causeof Defendants' bad faith retaliatory actions,

Plaintiffs were injured in their.ights to free speech,assembly,association,and religion as
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guaranteed
by the First andFourteenthAmendments,aswell astheir right to be free from illegal
seizureasguaranteedby the Fourth andFourteenthAmendmentsto the United States
Constitution.
WHEREFORE,Plaintiffspray for relief againstall Defendantsassetforth below.
rx. SECONDCAUSEOF ACTTON- 42 U.S.C.$ 1983
Assemblyllybrid)
@reeExerciselFreeSpeech/Free
115. Paragraphs
l-114 of the Complaintareincorporatedhereinby reference,the same
asthoughpleadedin full.
116.

Plaintiffs' peacefulattemptsto proselytizepersonsattendingOutfestwere

protectedby the FreeExerciseClauseof the First Amendment.
ll7.

Plaintiffs' peacefulattemptsto proselytizepersonsattendingOutfestwere

protectedby the FreeSpeechClauseof the First Amendment.
118.

Plaintiffs' peacefulattemptsto proselytizepersonsattendingOutfestwere

protectedby the FreeAssemblyClauseof the First Amendment.
119.

Plaintiffs' peacefulattemptsto proselytizepersonsattendingOutfestwere

protectedby the FreeAssociationClauseof the First Amendment.
I20.

The actionsof Defendants,
asdescribedherein,weredesignedandintendedto

suppressPlaintiffs' religiousspeech,andto hinderanddeterPlaintiffs' attemptsto proselytize
homosexuals.
T2I.

As a directandproximatecauseof Defendants'actions,Plaintiffswereinjuredin

their rightsto free speech,assembly,association,
andreligionasguaranteed
by the First and
FourteenthAmendmentsto the United StatesConstitution.
WHEREFORE, Plaintiffs pray for relief againstall Defendantsas set forth below.

18

X. TIIIRD CAUSE OF ACTION.42 U.S.C. ' 1983
(Equal Protection)
122.

Paragraphsl-I2l

of the Complaint are incorporatedherein by reference,the same

as though pleaded in full.
123.

With respectto accessingthe public ways at Outfest, Plaintiffs were similarly

situatedto the Pink Angels, except for the viewpoints expressed.
124.

Defendantstreatmentof Plaintiffs was markedly different from the treatment

received by the Pink Angels.
125.

Defendantspermitted the Pink Angels unfettered accessto the public ways at

Outfest. Plaintiffs were denied such access.
126.

Defendantsdid not interfere with the sign display of the Pink Angels. Defendants

ordered Plaintiffs to lower their signs.
127.

Defendantsallowed the Pink Angels to obstruct the public streetsand sidewalks.

Plaintiffs were not allowed to accessthe public areaof their choice.
128.

Defendantsintentionally and impermissibly distinguishedbetweentwo groups of

similarly situated speakerson the basis on the viewpoint expressedin violation of the Equal
Protection Clause of the FourteenthAmendment.
129.

As a direct and proximate result of Defendants=actions, Plaintiffs were denied

equal protection of the law.
WHEREFORE, Plaintiffs pray for relief againstall Defendantsas hereinafter set forth in
the prayer for relief.
xr. FOURTH CAUSE OF ACTTON - 42 U.S.C. S 1983
(Unreasonable Seizure)
130.

Paragraphsl-129 of the complaint are incorporatedherein by reference,the same
L9

X. THIRD CAUSE OF ACTION.42 U.S.C. . 1983
(Equal Protection)
122.

ParagraphsT-l2l of the Complaint are incorporatedherein by reference,the same

as though pleaded in fuIl.
123.

With respectto accessingthe public ways at Outfest, Plaintiffs were similarly

situatedto the Pink Angels, except for the viewpoints expressed.
124.

Defendants=treatmentof Plaintiffs was markedly different from the treatment

received by the Pink Angels.
125.

Defendantspermitted the Pink Angels unfetteredaccessto the public ways at

Outfest. Plaintiffs were denied such access.
126.

Defendantsdid not interfere with the sign display of the Pink Angels. Defendants

ordered Plaintiffs to lower their signs.
127.

Defendantsallowed the Pink Angels to obstruct the public streetsand sidewalks.

Plaintiffs were not allowed to accessthe public areaof their choice.
128.

Defendantsintentionally and impermissibly distinguishedbetweentwo groups of

similarly situated speakerson the basis on the viewpoint expressedin violation of the Equal
Protection Clause of the FourteenthAmendment.
129.

As a direct and proximate result of Defendants=actions, Plaintiffs were denied

equal protection of the law.
WHEREFORE, Plaintiffs pray for relief againstall Defendantsas hereinafter set forth in
the prayer for relief.
xI. FOURTH CAUSE OF ACTTON - 42 U.S.C. S 1983
(Unreasonable Seizure)
130.

Paragraphsl-129 of the complaint are incorporatedherein by reference,the same
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asthoughpleadedin full.
131. Defendants'actions
in arresting,restraining,handcuffing,transporting,and
incarceratingPlaintiffsconstitutedseizuresfor purposesof the FourthandFourteenth
Amendmentsto the United StatesConstitution.
132.

Defendants'actionsin arresting,restraining,handcuffing,transporting,and

incarceratingPlaintiffswereunreasonable
in light of the surroundingcircumstances.
133.

As a directandproximatecauseof Defendants'actions,Plaintiffswereinjured

in their constifutionalright to be freefrom unreasonable
seizure.
WHEREFORE,Plaintiffspray for relief againstall Defendantsassetforth below.
xII. FrFTH CAUSE OF ACTTON- 42 U.S.C.$ 1983
(FalseArrest)
134. Paragraphs
1-133of the Complaintareincorporatedhereinby reference,the same
asthoughpleadedin full.
135.

The actionsof Defendants,
asallegedherein,wereintendedto detainand

confinePlaintiffs.
136.

Plaintiffs were aware of the detention and confinement. and did not consentto

I37.

The detention and confinernentwere without probable cause.

138.

As a direct and proximate causeof Defendants' actions, Plaintiffs were injured

them.

in their Fourth and Fourteenth Amendment rights.
WHEREFORE, Plaintiffs pray for relief againstall Defendantsas set forth below.
X[I.

139.

SIXTII CAUSE OF ACTION - Supplemental State Claim
@attery)

Paragraphs1-138 of the Complaint are incorporatedherein by reference,the same
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as though pleaded in fuIl.
I40.

DefendantsFisher, Tiano, and Simmons ordered,consented,and/or agreedto the

physical restraining and handcuffing of Plaintiffs without Plaintiffs' consent. Such restraining
and handcuffing constitutedharmful and offensive bodily contact.
l4l.

As a direct and proximate causeof the intentional conduct of DefendantsFisher,

Tiano, and Simmons in ordering, consenting,and/or agreeingto Plaintiffs' arrest,Plaintiffs were
battered. Further, the actions of DefendantsFisher, Tiano, and Simmons causedPlaintiffs to be
humiliated and embarassed; to feel degradedand inferior; and to feel that other people would
regard them with aversion or dislike.
WHEREFORE, Plaintiffs pray for relief againstDefendantsFisher, Tiano, and Simmons
as set forth below.
XIV. SEVENTH CAUSE OF ACTION - Supplemental State Claim
(False Imprisonment)
142.

Paragraphs1-l4l of the Complaint are incorporatedhereinby reference,the

sameas though pleaded in full.
143.

DefendantsFisher, Tiano, and Simmons ordered,consented,andlor agreedto

Plaintiffs' arrest,physical restraint, handcuffing, transportingto jail, and incarceration. Plaintiffs
were physically restrained,handcuffed, transportedto jail, and incarceratedwithout their consent
and againsttheir will.
144.
145.

Defendants' actions in confining Plaintiffs were unlawful.
As a direct and proximate causeof the intentional conduct of DefendantsFisher,

Tiano, and Simmons in ordering, consenting, andlor agreeingto Plaintiffs' confinement,
Plaintiffs were falsely imprisoned. Further, the actions of DefendantsFisher, Tiano, and

2l

Simmons causedPlaintifls to be humiliated and embarrassed;to feel degradedand inferior; and
to feel that other people would regard them with aversionor dislike.
WHEREFORE, Plaintiffs pray for relief againstDefendantsFisher, Tiano, and Simmons
as set forth below.
XV. EIGHTH CAUSE OF ACTION - Supplemental State Claim
(Concert of Action)
146.

Paragraphsl-145 of the Complaint are incorporatedherein by reference,the same

as though pleaded in full.
I47.

DefendantsFisher, Tiano, and Simmons, as allegedherein, actedtogether and/or

by common design to deny Plaintiffs their civil and constitutional rights.
148.

DefendantsFisher, Tiano, and Simmons, as allegedherein, actedtogether and/or

by common design to causePlaintiffs to arrested,physically restrained,handcuffed, transported
to jail, and incarcerated.
I49.

The actions of Fisher, Tiano, and Simmons constitutedconcert of action.

150.

As a direct and proximate causeof this concert of action, Plaintiffs were denied

their civil and constitutional rights, and were subjectedto battery, false imprisonment, and false
arrest.
WHEREFORE, Plaintiffs pray for relief againstDefendantsFisher, Tiano, and Simmons
as set forth below.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully pray that this Court:
a.

Assumejurisdiction over this action;

b.

Declare that Defendants' actions as herein describedviolated Plaintiffs' rights
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under the First, Fourth, and Fourteenth Amendments to the United StatesConstitution;
c.

Enter an order enjoining the City of Philadelphia and District Attorney Lynne

Abraham from prosecutingPlaintiffs on criminal chargesstemming from Plaintiffs'
constitutionally protected activities;
d.

Award Plaintiffs nominal and compensatorydamagesagainstthe City of

Philadelphia for the violation of Plaintiffs' constitutional rights;
e.

Award Plaintiffs nominal, compensatory and punitive damagesagainstDefendants

Fisher, Tiano, and Simmons for the willful violation of Plaintiffs' clearly established
constitutional ri ghts;
f.

Award Plaintiffs compensatoryand punitive damagesagainstDefendantsFisher,

Tiano, and Simmons for the torts of battery false imprisonment, and concert of action, and for
humiliation stemming therefrom;
g.

Award Plaintiffs their costsof litigation, including reasonableattorneys'fees and

expenses,pursuantto 42 U.S.C. $ 1988;and
h.

Grant such other and further relief to which Plaintiffs may be entitled. or as this

Court deemsnecessaryand proper.
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