IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SUSAN STARTZELL, NANCY MAJOR,
JAMES CRUSE, GERALD FENNELL,
RANDALL BECKMAN, LINDA :
BECKMAN, MICHAEL MARCAVAGE, :. Civil Action No. 05-05287
MARK DIENER, DENNIS GREEN,
ARLENE ELSHINNAWY, and LAUREN : The Honorable Lawrence F. Stengel
MURCH, :
Plaintiffs,

V.

CITY OF PHILADELPHIA,

PENNSYLVANIA, LYNNE ABRAHAM,

in her official capacity as District

Attorney for the City and County of

Philadelphia, WILLIAM V. FISHER, in

his official and individual capacity

JAMES TIANO, in his official and

individual capacity and KAREN, ;

SIMMONS, in her official and individual :

capacity PHILLY PRIDE PRESENTS,

INC.,, CHARLES F. VOLZ, JR., and :

FRAN PRICE : JURY TRIAL DEMANDED
Defendants. ;

FIRST AMENDED COMPLAINT and DEMAND FOR JURY TRIAL

L PRELIMINARY STATEMENT

1. | This is a civil rights action brought pursuant to 42 U.S.C. § 1983 that challenges
the constitutionality of the. actions of Philadelphia police and other officials that resulted in the
arrest, detention, and incarceration of Plaintiffs. Criminal charges, including three felony

charges, were leveled against Plaintitfs because they refused to abandon their peaceful Christian




evangelism despite being surrounded by an aggressive and disruptive group at a public
celebration of homosexuality called Qutfest. In other words, the Philadelphia police retaliated
against Plaintiffs because they refused to surrender their First Amendment rights to free speech,
free assembly, free association, and free exercise of religion. The criminal charges were
ultimately dismissed as being without any merit, but not before Plaintiffs were incarcerated for
twenty-one (21) hours, put through intense public scrutiny, and forced to defend themselves
against criminal charges.

2. Plaintiffs seek a declaration that the actions of the police violated their
constitutional rights as well as actual, compensatory and punitive damages against Defendants
for the flagrant, willful, and knowing violation of Plaintiffs’ First, Fourth, and Fourteenth
Amendment rights, Plaintiffs’ rights under the Pennsylvania State Constitution as well as the
costs of this litigation, including reasonable attorneys’ fees and costs.
1L JURISDICTION

3. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331, which
confers original jurisdiction on federal district courts in all civil actions arising under the laws
and Constitution of the United States. The Court has jurisdiction over the request for declaratory
relief pursuant to 28 U.S.C. §§ 2201 and 2202. The Court has supplemental jurisdiction over the
state law claims pursuant to 28 U.S.C. § 1367.

1. VENUE
4. Venue is proper in the United States District Court for the Eastern District of

Pennsylvania, pursuant to 28 U.S.C. § 1391(b), because the claims arose in the district.




Iv.  PARTIES

Plaintiffs

5. Plaintiff Susan Startzell is a citizen of the Umted States and a resident of
Philadelphia, Pennsylvania.

6. Plaintiff Nancy Major is a citizen of the United States and a resident of
Phoenixville, Pennsylvania,

7. Plaintiff James Cruse is a citizen of the United States and a resident of Richmond,
Virginia.

8. Plaintiff Gerald Fennell is a citizen of the United States and a resident of Denver,
Pennsylvania.

9. Plaintiff Randall Beckman is a citizen of the United States and a resident of

Phoenixville, Pennsylvania. At the time of his arrest, Mr. Beckman was 70 years old and a
grandfather.

10.  Plaintiff Linda Beckman is a citizen of the United States and a resident of
Phoenixville, Pennsylvania. At the time of her arrest, Mrs. Beckman was 67 years old and a
grandmother.

1. Plaintiff Michael Marcavage is a citizen of the United States and a resident of
Lansdowne, Pennsylvania..

12. Plaintiff Mark Diener is a citizen of the United States and a resident of Ephrata,
Pennsylvania.

13. Plaintiff Dennis Green is a citizen of the United States and a resident of

Powhatan, Virginia.



14, Plaintiff Arlene Elshinnawy is a citizen of the United States and a resident of
Collegeville, Pennsylvania. At the time of her arrest, Ms. Elshinnawy was 72 years old.

15.  Plaintiff Lauren Murch is a citizen of the United States and a resident of
Brookneal, Virginia. At the time of her arrest, Ms. Murch was 17 years of age and was charged
as a juvenile.

Defendants

16.  Defendant City of Philadelphia, Pennsylvania, is a municipal corporation
organized and existing under the laws and Constitution of the Commonwealth of Pennsylvania.
The City operates and maintains the Philadelphia Police Department. At all times material
hereto, Defendant acted through it agents, servants and employees, all of whom were acting in
accordance with Defendant’s policies and practiées.

17.  Defendant Lynne Abraham, District Attorney for the City and County of
Philadelphia, is the chief law enforcement officer for the said City and County. She is sued in her
official capacity.

18.  Defendant William V. Fisher is a captain for the Philadelphia Police Department.
Upon information and belief, he is a resident of Philadelphia, Pennsylvania. He is sued in his
official and individual capacities.

19. Defendant_] ames Tiano is Chief Inspector for the Community Affairs Bureau of
the Philadelphia Police Department. Upon information and belief, he is a resident of
Philadelphia, Pennsylvania. He is sued in his official and individual capacities.

20. Defendant Karen Simmons is a legal advisor to the Philadelphia Police

Department. Upon information and belief, she is a resident of Philadelphia, Pennsylvania. She is




sued in her official and individual capacities.

21.  Defendant, Philly Pride Presents, Inc. is én organization incorporated under the
laws of the Commonwealth of Pennsylvania. ‘Defendant Philly Pride is the organizer of the
OutFest event.

22, Defendant, Charles F. Volz, Jr. is the Chief Executive Officer of Philly Pride
Presents. Plaintiffs believe that Defendant Volz also acts as legal counsel for Philly Pride.

23.  Defendant, Fran Price, is an employee of Defendant, Philly Pride Presents and,
Plaintiffs believe, has served as community liaison and/or Director for the organization.

V. STATEMENT OF FACTS

24,  Plaintiffs are Christians opposed to the practice of homosexuality on moral and
religious grounds. Plaintiffs believe, and their religion teaches, that homosexual conduct is a sin.
They further believe that it is their duty to God to warn others about the destructiveness of sin
through public proclamation of the gospel of Jesus Christ.

General Description of Plaintiffs’ Expressive Activities on the Public Ways

25.  Plaintiffs regularly locate themselves on the public ways to peaceably express
their message in love that homosexual behavior is sinful, and to encourage passersby to be set
free from sin through putting their faith and trust in Jesus Christ.

26.  As part of their ministry, Plaintiffs display signs and offer literature to passersby.
Plaintiffs do this in an effort to persuade men and women to abandon the homosexual lifestyle
and place their faith and trust in Jesus Christ.

27. In addition to distributing literature and displaying signs, Plaintiffs engage in other

peaceful expressive activities on the public ways, including, but not limited to, “open air



preaching,” talking individually to people about the Scriptures, praying, singing, playing music,
and worshiping their Lord and Savior Jesus Christ.
Description of “Outfest”

28.  On October 10, 2004, Defendant Philly Pride Presents, Inc. (“Philly Pride™), a
private organization, held an event called “Outfest” on the public ways of Philadelphia. Outfest
is an annual event in which Philly Pride hosts a block party to celebrate “National Coming Out
Day” - a celebration of one’s proclamation of his’her homosexuality.

29.  Outfest activities are spread over approximately fifteen (15) city blocks. Outfest
is bordered by Walnut Street to the north, Pine Street to the south, 11" Street to the east, and
Juniper Street to the west. Outfest materials characterize this area as the “GAYborhood.”

30. Outfest is open to the general public. Philly Pride receives approximately
$22,500 yearly from the City of Philadelphia to conduct events like OutFest. There is no cost of
admission to attend Qutfest activities, and persons merely walking on the streets are
indistinguishable from Outfest participants. All persons are free to move about the public area in
which Outfest takes place.

31. Prior to the October 10, 2004 event date, Plaintiff Michael Marcavage requested
an application from Philly Pride because he intended to request that Repent America, an
unincorporated érganization, be given a display booth at Outfest. Mr. Marcavage’s request even
for an application was denied.

32.  Inthe October 8, 2004 edition of the Philadelphia Gay News, Attorney Charles
Volz, senior adviser to Philly Pride Presents, Inc., was interviewed. Volz stated that members of

the Pink Angels would carry large signs alongside Christians to block their access to Qutfest



participants. Specifically, Volz reportedly stated, “We’ll have a moving pink wall around them.
Hopetully, they will be so frustrated, they won’t come again. Talking to a piece of Styrofoam is
not the same as talking to a crowd of people.”

Homosexual Activists Hinder Plaintiffs’ Free Speech

33.  Plaintiffs, wishing to adhere to their Biblical mandate to spread the gospel of
Jesus Christ, went to the public ways on which Outfest was hosted in order to proclaim the
Christian message of salvation through Jesus Christ.

34.  Immediately upon arrival at Outfest on the afternoon of October 10, 2004,
Plaintiffs were confronted by Philadelphia police ofticers and persons calling themselves “Pink
Angels.” The Pink Angels are a self-described security force comprised of homosexuals,
transvestites, etc.

35.  Defendants knew, in advance, of the QutFest event that the “pink Angels” were
going to be at the event and were going to confront Plaintiffs.

36.  Before the OutFest event took place, Defendant Philly Pride, Volz and Price met
with representatives of the City of Philadelphia Police Department on several occasions to
discuss how to handle Plaintiffs when they arrived at the OutFest Event to engage in their
constitutionally protected activities.

37.  Plaintiffs believe that Defendants Philly Pride, Volz and Price conspired with the
Defendant City of Philadelphia and the other Defendants to interfere with Plaintiffs and to ensure
that Plaintiffs did not have the opportunity to engage in their constitutionally protect activities.

38.  Before the OutFest event began, the police held a roll call. At that roll call, Chief

[nspector Tiano advised the police officers that they knew that Plaintiffs were going to be




attending the event. He referred to Plaintiffs as the “religious right” and described their message
as being from the “religious right”.

39.  Chief Inspector Tiano further advised the police officers that there would be
people in pink shirts working with the police to exchange information. That this group calling
itself the “pink angels” would be present to act as counter-protestors and that their [the pink
angels] duties would include acting as a human barricade and to block the signs that Plaintiffs
would be holding.

40.  Chief Inspector Tiano went on to state that he was sure that this (the pink angels’
actions) would cause a problem and that it will be interesting to see what happens.

41. Upon seeing Plaintiffs, and in full view of Philadelphia police officers, the Pink
Angels locked their arms together in order to create a human wall that blocked passage of the
public sidewalk.

42. When Plaintiffs attempted to pass by the Pink Angels so as to enter the fifteen
(15) block area in which Outfest was being held, the Pink Angels tightened their grip and refused
to move, thereby preventing Plaintiffs from entering.

43.  Inresponse to the obstruction caused by the Pink Angels, Mr. Marcavage asked
police to order the Pink Angels to grant Plaintiffs access to the public sidewalk.

44.  Captain William V. Fisher responded by informing Mr. Marcavage that he was
going to instruct the Pink Angels to break the blockade, but warned Mr. Marcavage against any
“silliness.”

45, It took the Philadelphia Police an unreasonable amount of time to break the

blockade so that Plaintiffs could get through, and, in fact, the Police only acted when they did



because a woman who lived in the area, who was not in Plaintiffs’ group, was trying to get
through to get to her home and could not because of the blockade.

46.  After the blockade was broken up, Mr. Marcavage asked Captain Fisher whether
there was a particular location from which Plaintiffs could express their message. Captain Fisher
responded that, because Outfest was located on public streets and sidewalks, Plaintiffs could go
wherever they wanted. Notwithstanding, Captain Fisher said that wherever Plaintiffs went,
police would follow.

47.  Plaintiffs then chose a location on the public way from which they would attempt
to convey their message. As soon as Plaintiffs began to raise their voices and display their signs,
the Pink Angels formed a tight circle around them, thus surrounding Plaintiffs and isolating them
from other Outfest attendees. The Pink Angels then began blowing ear-piercing whistles and
hollering in loud voices. They also held pink Styrofoam boards that stood approximately ten (10)
feet high. These actions prevented Plaintiffs’ message from reaching other Outfest attendees.

48. Mr. Marcavage urged Captain Fisher to take action against the highly
intimidating, boisterous, and interfering actions of the Pink Angels, but he refused to do so.

49, Because Plaintiffs were unable to convey an effective message due to the actions
of the Pink Angels, they began to sing a Christian song.

50. In response to the singing, the Pink Angels began hollering and whistling louder
than before as well as screaming obscenities at Plaintiffs.

| Police Respond to Hecklers by Ordering Plaintiffs to Relocate
51. The noise generated by the Pink Angels prompted Henry David, the Outfest

emcee, to demand that police “move [Plaintiffs] out of my way” because they were “annoying.”




52.  Police responded immediately to Henry David’s demand by telling Plaintiffs they
had to move.

53.  Captain Fisher told Plaintiffs that they had to move because the City’s legal
counsel (Defendant Simmons) advised him that Plaintiffs could no longer stay at that location.

54.  As Captain Fisher began forcibly escorting Plaintiffs to another location, the Pink
Angels moved with them continuing to harass Plaintiffs and interfere with their activities. The
Pink Angels actions included encircling Plaintiffs and continuing to hoot, holler, whistle, and
scream obscenities and hold their tall signs utilizing the signs to block Plaintiffs signs and to
interfere with Plaintiffs’ efforts to peaceably engage in their constitutionally protected activity.

55.  Asthe Pink Angels continued to significantly impede Plaintiffs’ passage, Mr.
Marcavage complained to Captain Fisher that the Pink Angels were illegally obstructing
Plaintiffs passage. Captain Fisher responded by telling Mr. Marcavage to seek injunctive relief
in the courts if he felt his rights were violated.

56.  Asaresult of police inaction, the Pink Angels continued to obstruct Plaintiffs’
passage and hinder their expressive activities.

57. At a certain place along the street, Captain Fisher informed Plaintiffs that they
could preach at that location because they were far enough away from the Outfest staging area
where Henry David was located.

58.  Shortly after Plaintiffs began expressing their message at the location approved by
Captain Fisher, Philadelphia police legal advisor Karen Simmons informed Mr. Marcavage that

Plaintiffs must lower their signs.
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59.  When Mr. Marcavage asked why, Attorney Simmons responded that Plaintiffs’
signs were hampering vendors from conducting their business. All the while, the Pink Angels
had Plaintiffs encircled, and were holding large signs.

60. Mr. Marcavage then pointed out to Attorney Simmons that it was the signs of the
Pink Angels that were obstructing the vendors. In response, Attorney Simmons stated that the
Pink Angels would lower their signs if Plaintiffs lowered theirs first.

61. At this point Chief Inspector James Tiano, liaison between the police department
and the Philadelphia homosexual community, made his presence known to Plaintiffs.

Chief Inspector Tiano Orders Plaintiffs to Relocate a Second Time

62. Chief Inspector Tiano ordered Plaintiffs to relocate to Walnut Street, an area on
outside of Qutfest.

63.  Upon hearing this order, Mr. Marcavage approached Chief [nspector Tiano and
asked him to cite the law Plaintiffs were allegedly violating. Chief Inspector Tiano refused to
respond. Mr. Marcavage then voiced his concern that the order to relocate along the outer
perimeter of Outfest would prevent Plaintifts from conveying their message to their intended
audience.

64. Chief Inspector Tiano did not respond to Mr. Marcavage’s concerns, but, at one
point told a police officer that if Plaintiffs did not move soon, to “call for a wagon”.

65. Mr. Marcavage made plain his willingness to cooperate with police short of being

driven out of the event.
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